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THE EMBU COUNTY CHILDCARE FACILITIES
BILL, 2015

A Bill for,

AN ACT of the County Assembly of Embu to provide
for the management, licensing and inspection of
childcare facilities in Embu County and for
connected pur poses.

ENACTED by the County Assembly of Embu as
follows—

PART [—PRELIMINARY

1. This Act may be cited as the Embu County Child
Care Facilities Act, 2015 and shall come into operation
upon publication in the gazette.

2. Inthis Act, unless the context otherwise requires—

“applicant” means an individual applying for a license
under this Act;

“child” means an individual who has not attained the
age of eighteen years,

“childcare” means the temporary care and supervision
of achild and may also include the provision of a children's
program, protection, training and rehabilitation of achild;

“Department” means the County government
Department responsible for matters relating to children and
social services;

“Executive Committee Member” means the County
Executive Committee Member for the time being
responsible for matters related to Children and social
Services;

“facility” means any place in which childcare is
offered at any time to more than five children al of whom
are less than eighteen years of age;

“Inspector” means a person deployed by the County
Public Service Board as an Inspector under this Act and
includes a health inspector;

“licence” means a licence issued by the Department
under this Act, to operate a facility and includes a
provisional licence;

“licensee” means an individual who holds a license
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issued under this Act;

“Program” means the activities planned to help the
children's physical, social, emotiona and learning
devel opment;

“Supervisor” means a person who is responsible for
the management of afacility and its programs; and

“Chief Officer” means the officer responsible for
matters related to children’s services.

3. The Object and Purpose of thisAct isto;

(@ streamline the administration of childcare
licensing and thereby increase efficiency and
effectiveness of the system;

(b) enhance Consumer awareness of licensing
requirements and the benefits of licensed
childcare;

(c) develop and implement the policy on childcare
facilities;
(d) develop standards for childcare facilities; and

(e) Develop mechanisms for inspection and reporting
of childcare facilities.

4. (1) Subject to subsection (2) this Act shall apply to
all childcare facilities within the county.

(2) This Act shall not apply to—

(@ Childcare provided by persons to their own
children, grandchildren, brothers, sisters, nieces
or nephews,

(b) Childcare provided by hospitals to children who
are patients in the hospitals;

(¢) Childcare provided by a church during its service
or as part of religious instruction which does not
exceed five hours per week;

(d) Childcare provided to children in camps operated
for seasonal or holiday periods where the
children stay overnight;

(e) childcare provided to children as part of the
regular activities of community sports or
recreation programs which are operated or funded
locally; and
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(f) Such other facilities as the Governor may
determine by public notice.

PART I|—ADMINISTRATION

5. The Department shall—

(@ regulate and license childcare facilities within the
county;

(b) receive and investigate complaints on childcare
facilities;

(c) develop policies on child care facilities for
consideration and implementation by the County
Executive;

(d) develop standards and guidelines for childcare
facilities,

(e) protect children in the childcare facilities; and

(f) Carry out any other activity relating to childcare
facilities that may be necessary or assigned to
it by any national or county legislation.

6. The Department shall have al the necessary powers

for the execution of its functions under this Act.

7. The County Public Service Board, in consultation
with the Executive Committee Member shall appoint such
staff as may be necessary for the administration of this Act.

PART I1l—REGISTRATION AND LICENSING OF
CHILDCARE FACILITIES

8. (1) A person shall not operate a childcare facility
unless it is registered and licensed in accordance with this
Act.

(2) A person who contravenes subsection (1) commits
an offence and upon conviction is liable to a fine not
exceeding one hundred thousand or to imprisonment for a
term not exceeding one year or both.

9. An applicant seeking to operate a facility shall
apply to the Department in writing in the prescribed form
and shall furnish any information as may be required and
such application shall be accompanied by the prescribed
fee.

(2) The Department may, on application;
(@ issue a license to operate a facility, to an
applicant if it is satisfied that—
() theapplicant and the facility comply with all
prescribed requirements;
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(i) the facility complies with all pertinent
county and national laws;

(iii) The applicant has paid the prescribed fee;
and

(iv) A hedth inspector has inspected the
childcare facility and certified that the
childcare facility is in compliance with the
law relating to public health.

(b) refuse to issue the licence on any ground which
may appear to the Department to be sufficient
and inform the applicant, in writing, the
reasons,

(c) cancel, vary or suspend any licence if, in the
finding of the Department, the licensee is found
to have contravened the Act for the operation of
the facility; or

(d) Impose conditions on alicence.

10. (1) A License may be issued subject to such
lawful terms and conditions as the Department may
determine, and different categories of licenses may be
established for different types of facilities.

(2) Every licence shall specify the premises upon
which the business specified in the licence may be carried
on.

(3) The Department, after consultation with the
Executive Committee Member for Finance, shall prescribe
the fees payable for the issue of licences under this Act.

(4) The Department shall, at least thirty days before
granting a licence under this Act, give notice of the
proposed grant in the County Gazette or in such other
manner as it may determine.

(5) The notice referred to in subsection (4) shal—

(@ specify the name or other particulars of the
person or class of persons to whom the licence is
to be granted;

(b) state the purpose for the proposed licence and
indicate the date such licence is proposed to
be issued to the successful applicant; and

(c) Invite objections to the proposed grant of licence
and direct that such objections be lodged with the
Department within fourteen days next following

Issue of licenses
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the date of the notice.

(6) The Department may after considering the
objections, if any, made under this section, grant the licence
applied for, subject to such terms and conditions as may be
specified in the licence.

(7) The issuance of a licence to an applicant under this
Act shall not be withheld without reasonable cause.

(8) A licence issued under this Act is not transferable
and shall cease to have effect if;

(@ Theownership of the facility changes; or

(b) The responsibility for the management of the
facility changes to a person other than the
licensee.

(9) The Department shall ensure that an updated
register is kept and maintained for al licences issued
pursuant to this part.

11. A licensee shall notify the Department in writing
prior to any significant change in any physical or operating
aspect of the facility.

12. The Department shall require a licensee to apply
for anew license as aresult of the changes referred to in
section 11.

13. (1) A license issued under this Act shall be valid
for one year.

(2) A licensee seeking to renew a license to operate a
facility shall apply to the Department not later than the last
day of the month in which the current license is due to
expire and such application shall be in the prescribed
manner.

(3) Despite subsection (2), a late application may be
made upon payment of a late application fee as may be

prescribed by the Department in consultation with the
Executive Committee.

14. (1) The holder of a licence which is revoked
shall immediately surrender it to the Department.

(2) A licence holder may, at any time, surrender the
licence to the Department and the licence shall cease to
have effect forthwith.

15. The Department may issue an order to the
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supervisor of a facility directing him or her to cease
operating the facility or otherwise to comply with the
conditions of the Department within such time as may be
specified in the order.

16. Where an order has been made under section 15
directing that a facility cease to operate, the Department
may inform the public of that order in such manner as the
Department considers necessary under the circumstances.

17. The applicant or licensee aggrieved by the
decision of the Department under this Act may apped,
within fourteen days from the date of being notified of the
decision in writing to the Executive committee member and
the Executive Committee Member may confirm, disallow
or vary any act or decision of the Department or may direct
the Department to act in such manner as the county
executive committee member shall deem fit under the
circumstances.

18. The Executive Committee member may appoint a
public officer working in the county to inspect a facility
operating under this Act.

(2) A person is qudified for appointment as an
inspector under this Act if that person;

(@ Isadcitizen of Kenya;

(b) Holds at least Diplomain arelevant field from an
institution recognised in Kenya;

(c) Hasat least three years relevant work experience,
and

(d) Meets the requirements of Chapter six of the
Constitution.

19. Aninspector appointed under this Act shall—

(@ Regularly inspect childcare facilities to ensure
compliance with the applicable laws;

(b) Assesfacilitiesin respect of which an application
for alicenseis made,

(c) conduct research and disseminate the
information;

(d) write reports to advise the Department on matters
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relating to childcare facilities; and

(e) Carry out any other function as may be assigned
to him under this Act or other relevant Law.

20. (1) An inspector shal have all powers necessary
for the proper performance of his functions under this Act.

(2) Without prejudice to the generality of subsection
(1), an Inspector shall have power to—

(@ Enter any childcare facility and carry out an
inspection in respect of any premises where the
Department has reasonable grounds to believe
that a facility is being operated as childcare
facility.

(b) Make enquiries of any person employed at a
childcare facility or who has responsibility over
that childcare facility;

(c) Inspect and take copies of records required to be
kept under this Act or any other law relating to
childcare facilities,

(d) Carry out investigations in respect of any
premises where the Department has reasonable
grounds to believe that a facility is being operated
as a childcare facility in contravention of this
Act; and

(6) Undertake any activity necessary for the
fulfilment of any of the functions of an inspector
under this Act.

(3) Despite subsection (1), the inspector shall produce
a valid identification document issued by the Department
before entering any premises.

21. (1) An ingpection shall be carried out in every
childcare facility at least four times in every financial year
and not more than four months shall lapse between the date
of one inspection and the date of the next inspection.

(2) The inspections referred to under subsection (1)
shall include inspections by health inspectors.

PART V— MISCELLANEOUS PROVISIONS

22. The County government shall progressively
establish and maintain in each ward the following
facilities—
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(@ A childcarefacility for children who are orphans;

(b) A childcare facility for children who have been
removed from their homes for various reasons;
and

() A childcare facility for children who are required
to undergo rehabilitation.

23. No action or omission by an authorised person
carrying out a function under this Act shal, if the act was
done in good faith for the purpose of carrying out the
provision of this Act or any other law, subject the person to
any liability, action, claim or demand.

24. A person who—

(@) operatesafacility without alicense;

(b) fails to observe any terms and conditions
imposed on the issue of alicense; or

(c) contravenes an order under section 15, Commits
an offence and is liable, on conviction, to a fine
not exceeding one hundred thousand or
imprisonment for a term not exceeding six
months or to both.

25. (1) The Executive committee member may make
regulations for the better carrying out into effect of any
provision of thisAct.

(2) Without prejudice to the generality of subsection
(1), such regulations may provide for—

(@ theminimum size of the facility;

(b) maximum number of children in a childcare
facility;

(c) thestandardsto be observed;

(d) procedure for an appea to the Executive
Committee Member;

(e) theinvestigation of complaints; and

(f) Any other matter the Executive Committee
Member considers necessary for the proper
administration of this Act.

26. Any license issued to a childcare facility under
any relevant law shall remain valid until the lapse of such
law or the enactment of this law whichever comes first.
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MEMORANDUM OF OBJECTS AND REASONS

The principal purpose of this Bill is to provide for the registration,
licensing and inspection of childcare facilities in the county and for
connected purposes.

Part | (Clauses 1-4) contains preliminary matters

Clauses 1 and 2 provide for the short title of the Bill and interpretation of
terms respectively. Among the terms interpreted in clause 2 is “facility”.
This clause aso interprets other terms as used in the Bill. Clause 3
provides for the objects and purpose of the Act and Clause 4 provides for
its application.

Part Il (Clause 5-7) Clause 5 provides for functions of the Department
charged with the administration of the Act while clause 6 provides for the
powers of the Department. Clause 7 provides for staffing of the
Department that shall be responsible for the administration of the Act.

Part 111 (Clauses 8-17) contains provisions on registration and licensing
of childcare facilities.

Clause 8 provides for the requirement to register al childcare facilities.
Clauses 9 and 10 are on the licensing of child care facilities and provide
how an application for a licence should be made as well as the issuance of
licences while Clause 11 provides for notification by licensee of any
significant changes in any physical or operating aspect of the childcare
facilities. Clause 12 provides that a licensee may be required to make an
application for a new licence. Clause 13 is on validity of a licence and
application for renewal of alicence with clause 14 providing for surrender
of a licence. Clause 15 deals with an order for closure of the childcare
facility while clause 16 requires that where a licence is revoked, the
Department must inform the public. Clause 17 is on appeals.

Part 1V (Clauses 18-22) contains provisions on inspection of childcare
facilities

Clause 18 provides for the appointment of inspectors while clause 19
provides for the duties of an Inspector. Clause 20 empowers an inspector
to enter and carry out an investigation in respect of any premises where
the Department has reasonable grounds to believe that a facility is
operated in contravention of this Act and Clause 21 provides that
inspections should be carried out regularly.

Part V (Clauses 22-26) sets out the miscellaneous provisions

Clause 22 sets out an obligation on the County government to establish
childcare facilities. Clause 23 provides public officers with protection
from personal liability while clause 24 is on offences. Finally, clause 25
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gives the Executive Committee Member the power to make regulations.
Clause 26 ison savings

Dated 23rd October, 2015
HON. PENINAH NTHAMBA MUTUA,

Chairperson County Assembly Committee on Gender, Culture Children
and Social Services.
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